AGENDA
HISTORIC PRESERVATION COMMISSION
TOWN OF BUENA VISTA, COLORADO
February 4, 2021 3:00 PM
Virtual Meeting
(Meeting will not be held at the Buena Vista Community Center)
To participate in Public Comment and/or Public Hearings you must connect to the
video conference.
Conferencing Access Information: https://zoom.us/j/91956997299
Listen via phone at: 1-650-449-9052
Meeting ID: 919 5699 7299

I.

CALL TO ORDER

II.

ROLL CALL

III.

AGENDA ADOPTION

IV.

APPROVAL OF MINUTES – January 7, 2021

V.

PUBLIC COMMENT

VI.

BUSINESS ITEMS
A.
B.
C.
D.
E.
F.
G.
H.
I.

Password: 691731
Passcode: 691731

Architectural Design Guidelines

Potential Developments
Strategic planning and goal setting for 2021
HPC Ethics and Code of Conduct work session
Saving Places Conference
305 Chestnut demo permit discussion
Residential Survey update
Updates from related organizations
Next meeting date and location

VII.

STAFF UPDATES

VIII.

ADJOURNMENT
This Agenda may be Amended
Posted at Buena Vista Town Hall and www.buenavistaco.gov on February 2, 2021

HISTORIC PRESERVATION COMMISSION
TOWN OF BUENA VISTA, COLORADO
MINUTES
January 7, 2020 3:00 PM
Virtual Meeting via Zoom
I.

CALL TO ORDER
John called to order the meeting at 3:00pm

II.

ROLL CALL
Present: Katy Welter, Suzy Kelly, John O’Brien, Vic Kuklin, Melanie Roth, Jo Reese, Dan
Courtright, Nancy Locke
Staff: Mark Doering, Phillip Puckett, Joel Benson
Public: Cheryl Richmond, Jacob Schoenfeld

III.

AGENDA ADOPTION
John suggested tabling “Business item D. Strategic planning and goal setting for 2021”
due to time constraints. Motion to adopt was made by Suzy, seconded by Melanie and
passed unanimously.

IV.

APPROVAL OF MINUTES – December 3, 2020
Motion to approve as amended was made by Suzy, seconded by Melanie, and passed
unanimously.

V.

PUBLIC COMMENT
None

VI.

BUSINESS ITEMS
A. Architectural Design Guidelines
Phillip: Looking at having both the guidelines and a related ordinance on Tuesday
January 26, 2021 Board of Trustee (at 7 pm) meeting. ADG’s have gone through legal
review (mainly for consistency with the existing UDC) and there are a few minor edits.
The ordinance has to do with changing Chapter 19 to make sure definitions are
consistent. Phillip complimented the HPC on its efforts in drafting the ADG’s and seeking
public input. Dan Courtright will attend and John or Suzy will be the backup.

B. Public Hearing - 305 Chestnut Demo Permit
Cheryl Richmond presented on behalf of the property owner, Sharon Young, seeking
approval for the demolition of the building on Chestnut. Sharon is not interested in
preserving the structure. She did do an extensive study on what it would take to
preserve and potentially utilize the building for some kind of gathering space, but
preservation was not financially viable. This would be a complete demolition. She would
erect housing: 32 units in 4 separate buildings. She would like to utilize as much of the
historic materials from the existing structure in the separate buildings. Cheryl stressed
that there are no firm plans for this project, so she couldn’t say exactly what will replace
the existing structure.
Mark Doering presented his staff report, which is part of the meeting packet. Staff
recommended that the building has potential for historic designation.
Suzy asked if the building could be relocated; and, if so, whether the Town owns any
property where it could be located. Cheryl and John indicated that the building is not in
adequate condition to move.
Cheryl offered to give a tour to any HPC members who wish.
Melanie commented that the staff report and the Simmons’ architectural inventory
survey both do a good job of describing the significance. Would like to investigate
possible uses for the structure.
Mark clarified that prior to being able to construct anything on the site, the property
owner will need to pursue entitlements, which could take up to 6 months.
Katy recommended that we decide whether the property would meet any of the Section
19 criteria for historic designation, identify a manageable way to preserve information
about it, and provide guidance to Phillip regarding a time frame.
John indicated that he agrees fully with the staff report.
Katy moves to adopt Mark’s recommendation that 305 E Chestnut St satisfies criteria 1,
5, 6, 9, 14. John seconds. The motion carried unanimously.
Melanie suggests a follow-up discussion with Sharon about what might be
accomplished. She and Suzy believe that there are few if any examples of an icehouse in
Colorado.
Vic said that Kiki Lathrop documented the Trader Tad’s building and might be able to do
the same for this building.
John made a motion that we try to do a photo survey, an architectural dimensions
survey (specifically, measurements), and explore financial incentive options with the

owner, explore the option of a plaque, and a tour. Suzy second. The motion carried
unanimously.
Suzy made a motion to allow for the full 180 days to accomplish the preservation
activities for the main building only, but no waiting period for the accessory buildings.
Melanie seconded. The motion carried unanimously.
C. Local Landmark Plaque discussion
Mark had conversations with Erie Landmark and he asked for feedback. Everyone liked
the example presented and Mark agreed to order 10.
D. Strategic Planning - tabled
E. Board position nomination and election for 2021
Suzy moved to appoint John O’Brien as Chair, Dan Courtright as Vice Chair, and Katy
Welter as Secretary. Melanie seconded. The motion carried unanimously.
F. Saving Places Conference
John took down the names of commissioners who wish to attend Saving Places
Conference, which will be held online this year. He will apply for grant funding.
G. Residential Survey update
Nancy Locke shared that Nancy Ross is interested in locally landmarking her home.
H. Updates from related organizations
BV Heritage has solicited bids to replace its elevator. Mark recommended checking out
some recent CLG discussions around elevator replacement.
I. Next meeting date and location
February 4, 2021 at 3 pm via zoom. Mark recommends training in the “dos and don’ts of
being a commissioner.” John recommends having a future work session to discuss.
VII.

STAFF UPDATES
Mark requested printing all Sanborn maps and all surveys—in-depth and windshield
studies.

VIII

ADJOURNMENT
John Adjourned the meeting at 4:45 pm.

Respectfully Submitted

_______________________

John O’Brien, Chair
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TOWN OF BUENA VISTA
MEMORANDUM
TO:

HISTORIC PRESERVATION COMMISSION
PHILLIP PUCKETT, TOWN ADMINSTRATOR
MARK DOERING, PLANNING DIRECTOR

FROM:

JEFFERSON H. PARKER, TOWN ATTORNEY
KATHRYN M. SELLARS

DATE:

JANUARY 25, 2021

RE:

HISTORIC PRESERVATION COMMISSION ORIENTATION

The purpose of this memorandum is to provide general guidance from a legal perspective
regarding your role as a member of the Town’s Historic Preservation Commission
(“Commission”) and to provide an outline of the law that establishes the parameters of how the
Commission performs its duties.
The laws regulating municipalities serve to provide the parameters for municipal liability
and governmental immunity. In general terms, so long as the Town and its elected and appointed
officials are acting within the general parameters of the scope of corporate authority set forth in
Colorado law, the Town is generally immune from liability in tort, subject to very few statutory
exceptions applicable to the Town. In addition, so long as the individual elected officials,
appointed officials and Town employees are acting within the scope of their respective positions,
such individuals are protected from individual liability. C.R.S. § 24-10-110.
Thus, what follows are two areas that cause particular concern: (1) the difference between
legislative and quasi-judicial activities, and the resulting rules of conduct applicable to
Commissioners, and (2) constraints imposed as a result of the Colorado Open Meetings Law,
especially as it applies to electronic modes of communication.
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Legislative v. Quasi-Judicial Actions
The important distinction between legislative action (the passing of ordinances for
example) and quasi-judicial action is that the courts apply a more lenient or “hands off” approach
in their review of legislative decisions. The court’s hands off approach to review legislative actions
stems from a concern for the separation of powers between what is judicial action, which the courts
are capable of reviewing, versus legislative action, which the courts are neither capable nor
equipped to review. This concern for separation of powers has manifested itself into what has
become a traditional rule – a court will not inquire into legislators’ motives in making a legislative
decision.
On the other hand, the courts have shown a willingness to inquire into motives where the
court felt the action taken was quasi-judicial in nature. See, City of Colorado Springs v. District
Court In and For El Paso County, 519 P.2d 98 (Colo. 1973) (court held that the City Council in
denying a requested zoning change was acting in a quasi-judicial capacity and therefore the District
Court had jurisdiction to decide whether the City Council acted arbitrarily and capriciously, or
abused its discretion, or failed to pursue its authority in a regular way). Therefore, where the action
to be taken by the decision-making body is quasi-judicial in nature, the courts will inquire into the
motives of the decision maker. Because the Commission generally only acts in a quasi-judicial
manner, the matters discussed below should be considered for quasi-judicial proceedings.
Applying the Law to the Facts
One of the most important aspects of quasi-judicial decision-making is ensuring that the
decision-maker apply the law applicable to an application to the facts of that application. Those
facts can include not only the information provided with the application, but the information
obtained during the public hearing. The “law” in quasi-judicial proceedings is the Town’s Code
and the applicable criteria associated with the application. The Commission should avoid applying
any other criteria or rules to an application or applying its own criteria or the criteria it believes
should apply to the application. Failing to provide the correct criteria will more than likely provide
a basis for a successful appeal of the decision. While this can result in difficult decisions, the
Board of Trustees sets through its legislative authority the criteria to be applied to an application
and the Commission is bound by those criteria.
Ex Parte Contacts
Although it is not improper for a member of the Commission to have personal knowledge
of a specific property or application as a resident of the Town, it is not proper to discuss with
someone, who is not a member of the Commission or staff, the merits of an application that is to
be the subject matter of a quasi-judicial proceeding. Thus, it is most strenuously recommended
that as a Commissioner, you do not discuss with any person outside of the public hearing (staff
excluded) the subject matter of a quasi-judicial proceeding. There is just too much risk of
negatively impacting the decision-making process, and creating a risk of personal liability.
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This type of contact is improper because you are sitting in the role of a judge in a quasijudicial proceeding. As you are aware, judges may only make decisions based upon the evidence
that is presented at trial. This requirement is based upon the fundamental need for fairness and the
constitutional right to due process. Because you are adjudicating the rights of others in a quasijudicial proceeding, you may only consider the evidence that is represented at the public hearing
in making a decision.
Conflicts of Interest
Associational ties, personal interest or financial interests may create a real or perceived
conflict of interest. One test, used by the courts in determining if there was an improper conflict
of interest, is to base their decision not on whether the decision maker was in fact influenced by a
relationship, but whether such a relationship would appear to a disinterested observer to have
compromised the decision maker’s impartiality. See, Save a Valuable Environment v. City of
Bothell, 89 Wash.2d 862, 576 P.2d 401, 407-08 (1978).
As a general rule of thumb, any time a Commissioner has any potential conflict of interest,
whether it is a personal interest, financial interest, family or business relationship, with respect to
a quasi-judicial proceeding, such potential conflict of interest should be made a part of the record.
Once the potential conflict of interest is made a part of the record, the Commissioner should not
vote on the matter or try to influence the vote of the other members unless a majority of the
Commission determines that there is no conflict of interest. This recusal can include leaving the
room in which the hearing is being held so as not to give the impression of influencing the vote.
If a Commissioner personally feels that this potential conflict of interest will substantially
influence his decision in a quasi-judicial matter, he should disqualify himself. In addition, if the
Commission decides that it appears that a potential conflict of interest will substantially influence
the decision of the Commission, then our office should be consulted.
Prejudgment
As mentioned above, in quasi-judicial proceedings, the role of the Commission is
analogous to that of a judge who is required to hear facts and objectively apply pre-established
standards such as statutes, ordinances, or other applicable law. However, in the realm of historic
preservation decision making, it is unlikely that Commissioners will be totally without opinions
concerning the development of their community. Therefore, to avoid the appearance of prejudgment, it is recommended that the Commission allow all testimony and evidence to be
presented. In addition, Commissioners should avoid making statements that indicate that they are
operating under pre-judgment; for example, “informing opposing speakers that they are just
wasting their time in testifying.”
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Following these general rules helps minimize the risk that Commission quasi-judicial
decision making can be successfully challenged. It also reduces liability to the Town and to
individual Commissioners.
Open Meetings
Meetings of the Commission are governed by the Colorado Open Meetings Law, C.R.S. §
24-6-401 et seq. (“COML”). The term “meeting” is defined broadly as “any kind of gathering,
convened to discuss public business, in person, by telephone, electronically, or by other means of
communication.” C.R.S. § 24-6-402(b). COML also provides as follows:
(b) All meetings of a quorum or three or more members of any local public body,
whichever is fewer, at which any public business is discussed or at which any
formal action may be taken are declared to be public meetings open to the public
at all times.
C.R.S. § 24-6-402(2)(b).
As you will note, a gathering includes meeting electronically and this has been interpreted
to include conversations over email. More particularly, and an issue that is a struggle for many
local public bodies, is that there is simply no way to either notify the public or invite attendance
by the public when email communication is conducted by the Commission through a
Commissioner e-mailing fellow Commissioners as a group. Thus, especially if a Commissioner
uses a "reply to all" in the context of an e-mail, there is a risk that such communication could be
considered a "meeting." In practice, such e-mails between and among elected officials will also
generally be accessible to the public by operation of COML.
Finally, by way of example, a chain of emails between and among Commissioners
involving a “back and forth” electronic communication is likely to constitute a meeting, because
it would have occurred without notice and not in public.
Conclusion
The issues discussed above are significant areas of potential liability related to governance
of the Town. Complying with due process and open meetings requirements will ensure the
integrity of the application process for properties involved in the historic designation process and
will reduce liability to the Town and individual Commissioners.
If you have any questions or concerns about the issues discussed in this memorandum,
please feel free to contact us through Mr. Doering. We are happy to attend a meeting and discuss
any matters with the Commission.

F E AT U R E

How to Make Decisions People
Will Accept
This is the second in a series of
columns about community leadership. The focus of this column is
about helping people accept unwanted
change.
Your commission has just ruled on a
tough variance case, and a crowd is furious
about the impact on their neighborhood.
Their leaders are vowing to picket, their
attorney is threatening to sue, and several
are warning they’ll run you off the commission.
These people have a right to make their
case, of course, but you’ve heard both sides
and decided the developer was right. Why
won’t they accept your decision?
Welcome to government in the 1990s,
where it’s not enough to make good decisions. If you want your decisions to stand,
you must find ways to make them acceptable — not only to those who win, but to
those who lose.
Blame it on what sociologists call the
decline of deference. In the past few
decades, there has been an increasing
unwillingness to accept any authority,
including government, as final. The new
attitude could be: “You might not beat city
hall, but you can delay it almost forever.”
A recent example is the Walt Disney
Co.’s effort to build a history theme park in
Prince William County, Virginia. State and
local governments, regional planning
boards, environmental agencies and a
majority of county residents supported the
park. But after months of protest by neighbors, Disney threw in the towel. Company
executives figured building the park would
cost them more in good will than they’d
gain in profits.
Nearly every community has similar
tales of projects delayed and defeated by
small but determined groups armed with
protests, public-relations campaigns and litigation. Developers have answered the
delaying tactics with lawsuits of their own,
called strategic lawsuits against public parP L A N N I N G

by Otis White

ticipation, or SLAPP suits. But these counterattacks only deepen public cynicism,
widen divisions within communities and
stifle legitimate disagreements.
Is there a better way to get people to
accept unwanted change, a way that actually brings people together?
A number of academic experts and others think there is. And a large part of the
new approach depends on how you handle
your job as planning commissioner. Here’s
their advice:
• Let people have their say. “Whenever
people are confronted with change, they
need the opportunity to react, to articulate
their ambivalent feelings and work out their
own sense of it,” writes Peter Marris, who
has studied slum clearance programs
around the world. Your job as a planning
commissioner is to listen intently and
respectfully, even if their comments are
illogical or unfair. “The main thing people
want,” adds Barbara Ann Blue, an organizational consultant in Tampa, Flordia, “is to
feel they’ve really been heard and understood.”
• Acknowledge their feelings are valid,
even when you don’t share them. In times of
anxiety, people expect sympathy. As a
result, if you can say convincingly, “I understand how you feel,” it’ll go a long way
toward easing their fears. Above all else,
don’t dismiss their concerns as unfounded.
There’s no surer way, experts say, of creating
implacable enemies.
• Allow people the opportunity to work out
their own accommodations. Marris compares
two small towns devastated by natural disasters. One was an Appalachian town
destroyed in a flood, the other a Welsh
town washed away by a dam break. The
Welsh town recovered; the Appalachian
town sank into hopelessness. The reason:
The townspeople in Wales took charge of
their own relief effort — and later started a
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national campaign to improve dam safety.
Outsiders ran the Appalachian relief, and
afterward the survivors could see nothing
good that came from their misfortune.
In the variance dispute, look for ways to
let neighbors work with the planning staff
— or even the developer — in mitigating
the development’s impact. Allowing them
to participate gives them a positive role to
play and a sense of control over their own
lives.
• Preserve as much of the familiar as possible. One of the first things people do, in
moving to a new home, is hang a favorite
picture on the wall. There’s an important
psychological principle here: the need for
continuity. You might urge the developer to
preserve part of the property — an old
stone wall, for example, or prominent oak
trees — as a way of softening the change.
• Explain your decisions. When you ask
people to make a sacrifice, it helps if they
see something good coming from it. Make
the benefits as tangible as possible, in terms
of jobs added, property values increased,
shopping enhanced, traffic problems eased,
or tax base enriched. Be sympathetic, but
forward-looking. Look for compromises
that will ease the transition. And then prepare yourself for the inevitable question: If
this project is so wonderful, why don’t you
take it in your neighborhood? ◆
Otis White is editor of Community Leadership Quarterly, a newsletter about civic
leadership skills, and president of The Consensus
Group, a firm that helps governments, non-profits, and
corporations build public
support for new projects and
initiatives. He can be reached at: P.O. Box 1687,
Decatur, Georgia 30031-1687; (404) 371-8133.
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Most Important Skills for Planning Commissioners
to Have
Summary:
For nearly 25 years our primary audience has been members of local planning commissions
across the country. One of the key questions we asked planning commissioners (current and
former) in our survey was this:

What are the skills you've found most important in serving on a planning commission?
Feel free to provide up to 3 responses.
After reading through the responses we received from 181 planning commissioners, we found
that many could be grouped into the following categories:
1. Listening. The skill of listening to what others have to say was the most often cited skill,
mentioned by 75 planning commissioners (41 percent of the total).
2. Having Knowledge or Understanding of Community Issues or Ordinances. Comments by 53
planning commissioners spoke to the importance of having knowledge or understanding of issues
facing the community, or of local ordinances and laws.
3. Being Fair & Open-Minded. These characteristics were mentioned by 33 commissioners as
being important in serving on a planning board.
4. Being Prepared. The importance of being well-prepared for commission meetings was
mentioned by 30 individuals as an important skill.
5. Ability to Communicate. Public speaking and the ability to communicate well were cited by
27 of those replying to our question.
6. Analytic Ability. Some 24 commissioners highlighted some aspect of analytic ability as an
important skill.
7. Relevant Experience. Having relevant experience or background was mentioned by 20 people.

Percentage of
planning commissioners who mentioned each type of skill as one of their suggestions.

Details on What We Heard:
1. Listening
Be a good listener.
Listening was mentioned as an important skill in serving on a planning commission by 75 of the 181 planning
commissioners (41 percent) who responded to this question.

Almost all replies were very short, with many
just using the word "listen" or "listening," or similar short phrases such as: "Be a good listener,"
"Listening closely to all speakers," "Active listening."
Some added a bit more explanation. A planning commissioner from Pennsylvania, for example,
mentioned the "ability to listen to ideas, compare it with my past work experience, and then
formulate my own opinion," while a South Carolina planning commissioner described the skill
as the "ability to listen and understand different perspectives."
Listening, for a planning commissioner from Colorado, meant "Checking in with the community
to represent them well."
Finally, a respondent from Kentucky listed as the three most important skills: "Ability to listen;
ability to learn; and ability to take action."

2. Having Knowledge or Understanding of Community Issues
or Ordinances / Training
Comments by 53 individuals (29% of those responding to the question) spoke to the importance of having
knowledge or understanding of issues facing the community, or of local ordinances and laws. We also grouped
in this category seven comments that mentioned the value of enrolling in training or educational programs.

A sampling of the comments we included in
this category:"Knowledge of the ordinances and laws."
•
•
•
•
•

"Knowledge of planning successes/failures in other communities."
"Understand the zoning ordinance in the decision making process."
"Get familiar with the legal principles behind planning."
"Attend workshops/seminars to stay informed."
"Have an understanding of the planning process."

3. Being Fair & Open-Minded
Fairness and being impartial and open-minded were frequently mentioned in comments, being noted by 33 of
the 181 commissioners replying to our question.

Typical of the comments we included in this category:
•
•
•
•
•

"Be open to differing opinions."
"Being fair minded and impartial."
"No pre-conceived agenda/attitude."
"Ability to listen to both sides of testimony and make a fair decision."
"Maintain independent, objective stance."

Two comments worth noting: a Vermont planning commissioner wrote: "Be open minded,
courteous and modest -- don't assume you know everything and accept that you can learn from
someone who holds a different view than you," while a California commissioner listed as an
important skill, "Sensitivity to both community members and applicants (developers) while
maintaining standards."

4. Being Prepared
The importance of being well-prepared for commission meetings was mentioned by 30 individuals as a
valuable skill for planning commissioners to have. While these comments overlap slightly with comments
about having knowledge or training (mentioned above), we found them sufficiently distinct to group
separately.

Visit the sites to be discussed whenever possible.

Most all of these comments were short and to the point, such as:
•
•
•
•
•

"Adequate meeting preparation to understand issues."
"Do your homework."
"Willing to read and learn details for the meetings."
"Review agenda before meeting."
"Visit the sites to be discussed whenever possible."

5. Ability to Communicate
Public speaking and the ability to communicate well were cited by 27 individuals as one of the three most
important skills for planning commissioners to have.

Among the replies we grouped in this category:
•
•
•
•
•

"Excellent communication skills."
"Ability to communicate clearly in a meeting environment."
"Public speaking."
"Communicate precisely."
"Articulate speaking."

6. Analytic Ability
24 individuals highlighted some aspect of analytic ability as an important skill.

While a number of responses were short, such as "analytical ability," "evaluate information,"
"rational analysis," "critical thinking," "sorting out what is meaningful," others were a bit longer:
Understanding the long-term impact of development decisions and avoiding unintended
consequences.

A Michigan planning board member, for example, listed as an important skill, "Trying to look at
issues from what is best for the city and is logical," while a planning commissioner member from
California cited the "ability to comprehend complex matters and balance competing interests."
Several comments which we also grouped under "analytic ability" were similar to those of
another California planning commissioner who wrote of the importance of: "Understanding the
long-term impact of development decisions and avoiding unintended consequences."

7. Relevant Experience
Having relevant experience or background was listed by 20 individuals as an important skill for planning
commissioners.

A sampling from these replies:
•
•
•
•
•

"I've been a real estate broker for 40 years."
"Legal training."
"Experience in drafting regulations."
"I am the first architect to have ever served on our planning commission. I am able to help
other commissioners perceive the physical impact of a project."
"Knowledge and personal experience with building and re-modeling."

•

"As a professional land planner and urban designer, my background helped a lot."

Regarding that last comment, we found it interested to see that quite a few of the planning
commissioners responding to our survey also serve (or have served) as professional planners -presumably in most cases in different communities. Of the 202 individuals who completed our
questionnaire and said they serve (or have served) on a planning commission or zoning board, 55
-- 27 percent -- also said they work (or have worked) as professional planners.
Editor's Note: In past years, we've featured articles offering tips from individuals who have served in both
capacities. See both "Planner and Commissioner" and "Sitting on Both Sides of the Table.”

Other Comments
There were three other smaller clusters of responses:
-- We received comments from 13 individuals mentioning the importance of patience.
-- Nine individuals mentioned as one of three most important "skills" showing respect to the public.
-- Nine others noted the importance of commissioners asking good, cogent questions.

We also received a number of comments touching on a broad variety of other skills or attributes
of planning commissioners. Among them:
•
•
•
•
•
•

"Using common sense."
"People skills."
"Political savvy."
"Learning to compromise."
"Not taking anything personally."
"Try to build consensus."

•
•
•
•
•

"Keeping a cool head."
"Leadership."
"Humility."
"Observation."
"Ability to make a decision."

There was also this reminder from a North Carolina planning commissioner (applicable, we
would guess, in many situations): "Shut up when you're winning."
The ability to work as a "team member" on all issues we deal with.

A Connecticut planning board member listed as an important skill, "the ability to work as a 'team
member' on all issues we deal with," while a planning commissioner from Michigan listed as a
key skill "learning not to roll my eyes."
An interesting skill noted by a Massachusetts zoning board member is "questioning unquestioned
practices," while an important attribute described by a Tennessee planning commissioner is "the
ability to accept and support majority decisions."

Two planning commissioners, one
from Wyoming, the other from California, respectively responded: "Courage to say the truth and
stand on your principles respectfully," and "Personal integrity is utmost."
But we'll leave the final word with a Washington State planning commissioner who said that the
skills planning commissioners need are "the same skills that make for good parenting." You can
decide what that implies!

The Planning Commission at Work

Top 10 Mistakes to Avoid When Holding Public
Hearings or Meetings
by Jim Segedy, FAICP, and Lisa Hollingsworth-Segedy, AICP

In a recent PlannersWeb survey of readers, this topic was one that
many of you requested. So with our apologies to David Letterman, and in the spirit of helping you avoid the
holes in the rocky road of being a planning commissioner, we present the Top Ten Mistakes to Avoid When
Holding Public Hearings or Meetings.
For many of our suggestions, please speak with your municipal attorney -- obviously laws vary from state to
state. Also, take a look at the sidebar to your left for related articles from the planning commissioners Journal.

10. Knowing the difference between a public hearing and a public
meeting. These are two different kinds of gatherings for very different purposes. A public
meeting is generally defined as a meeting in which business is conducted by a public body. This
may or may not include participation by the public. A public hearing is a special type of public
meeting for the purpose of the governing body accepting public comment and testimony on local
legislation. In a number of communities, the elected body holds public hearings and the planning
commission holds public meetings, though this will be governed by state statute. The standards
for public hearings and public meetings should be contained within your planning commission
by-laws and in your zoning ordinance.

9. Improper notice.

Most if not all states have an open meetings law to ensure that all
business of the local government is transparent and adequate notice is given so the public can
attend meetings where business is discussed. These transparency standards generally apply to
ALL levels of local government, including the planning commission and other local advisory
bodies.

We have heard planning commissioners from various locations say, “we don’t have to advertise
meetings if we’re not going to be voting on anything.” Most states’ statutes for open meetings
apply to all meetings held by all public bodies. Therefore to avoid having your actions
challenged on the basis of an Open Meetings Act violation, you should give adequate notice of
all planning commission meetings, even for site visits to review subject properties for rezoning
requests.

8. Engaging in ex parte communication.

Someone who knows you’re a
planning commissioner sees you in the checkout line at the grocery store, or at church, or at the
PTO meeting, and wants to talk to you about a pending rezoning or a development permit under
consideration. Though it may seem harmless, this is an important mistake to avoid.

illustration by
Marc Hughes; copyright PlannersWeb.com
Ex parte communication is a violation of open meeting laws because you are giving one person
unfair advantage by discussing a business matter outside of a public meeting where everyone
present would otherwise have access to the same information. When you are approached for ex
parte communication, politely explain that this is official government business and you simply
cannot discuss it outside of a properly advertised meeting. Then invite the person to attend the
next meeting of the planning commission.

7. Actual or apparent conflict of interest.

If you or a member of your family
stands to gain from a case before the planning commission, you should disclose this to the
planning commission in the public meeting when the case is introduced. What happens after that
depends on the conflict of interest standards specified in your by-laws. You may or may not be

required to abstain from voting, and you may even need to remove yourself from the room
during discussion of the case. If there is a conflict of interest, do not discuss the case with other
members of the planning commission. Be familiar with the standards in your by-laws, and follow
them. If you’re not sure how they apply in a specific instance, seek the advice of your local
government’s legal counsel.

6. Showing up unprepared.

A plumber who comes to your house to repair your faucet
without his tool bag won’t be able to do his job effectively. As a planning commissioner, you
also have a tool bag: your community’s comprehensive or master plan, zoning ordinance,
subdivision regulations, existing and future land use maps, and zoning map.

Your chief elected official, government
manager or planning staff should provide these documents to you at the beginning of your term
as a planning commissioner, and you should have them for every meeting you attend. They are
your basic reference materials for every decision you consider. Likewise, you should be
thoroughly familiar with the written site plan review and/or staff report for each case you are to
hear, and you should always visit each subject property to visually verify the information in the
report and to observe conditions at the site and surrounding properties. You may also need to
review engineering reports, traffic data, and other information to be fully prepared to make an
informed decision.

5. Being afraid to disagree.

A planning commission is a collaborative body, relying
on multiple perspectives and shared information from many sources to provide a balanced
decision that emphasizes what’s best for the community. Healthy discussion, differing
perspectives, and sharing of information can help to ensure a planning commission decision
that’s in the community’s best interests.
Consider a story from Jim’s experience. The case was for an expansion of a subdivision to create an additional
60 residential building lots, and all members of the planning commission except Jim were in favor of this new
growth for their community. Jim was the only member who had visited the site, and who had investigated
potential water and sewer system demands of the new housing units. Jim had also studied the site plan and
noticed that the stormwater drainage from the subject property was routed through the garage of an adjacent
property owner. Jim’s information ultimately led the planning commission to realize that the subject property
was not adequately prepared for the additional housing units being proposed.

4. Accepting and/or acting on an incomplete application.

Even if the
proposed project is a great one that the whole community supports, an incomplete application
does not provide the planning commission with the basic information needed to protect the

community. One minor detail like where the stormwater goes could, if not adequately
considered, result in substantial damage to a neighboring property.
It is important for the planning commission to not accept or act upon an incomplete application;
in fact, it is a critical part of due process. Additionally, if the planning commission needs
additional data to make an informed decision on a case, do not hesitate to table the case until the
applicant or the appropriate government department provides you with the information you need.

We warn you that if you click on the Adults Only button you'll
find what some might consider a disturbing image -- so do so at your own discretion!!

3. Dancing naked.

We put this one in just to make sure you are still paying
attention. While a little naked dancing could be a liberating experience, doing it at a planning
commission meeting could be a violation of your zoning ordinance (depending on how far your
meeting place is from the nearest school) as well as making for some awkward moments at your
meetings.

2. Making up your mind beforehand.

The purpose of the planning commission is
to provide objective decisions in the community’s best interests based upon the facts in evidence
and the community’s plan. As a planning commissioner, your responsibility is to not prejudge
the case, but to make your best decision based on the information available to you at the meeting,
including the staff report, the site visit, relevant information presented at the meeting, and public
comment.

1. Getting political.

As we stated in #2 above, planning commissioners serve
their communities by providing reasoned, objective recommendations on land use and other
community development policy that support the community’s best interests. Your job is to make
decisions and recommendations that are consistent with your state’s planning and zoning related
laws, the standards for decisions enumerated in your by-laws, and your community’s
comprehensive, master, or land use plan. Leave the politics to the professionals.

Jim Segedy, FAICP, worked for many years in Ball State University’s
Community Based Planning program, providing assistance to more than one hundred communities and many
plan commissions (as planning commissions are called in Indiana). He is currently a member of the Edgewood
(Pennsylvania) Planning Commission and previously served on the Delaware County (Indiana) Plan
Commission.
Lisa Hollingsworth-Segedy, AICP, is the Associate Director for River Restoration for American Rivers’
Pittsburgh field office. Before moving to Pennsylvania, she spent over a decade as a circuit-riding planner for a
regional planning organization serving the western fringe of Metropolitan

THE EFFECTIVE PLANNING COMMISSIONER

What Counts Most as a Planning Commissioner?
by Elaine Cogan

R ecently,

I was asked by a
group of planning board members from different parts of the
country to name the three most important
attributes of a commissioner. We had been
talking about the need to understand
planning terms; to be neutral and fair; to
pay attention at meetings; and other such
important matters. But when pressed to
name the three most important aspects of
their jobs, I surprised at least some of
them by answering, “patience, persistence, and passion.”
Patience is an essential attribute if you
are to be an effective decision maker, especially in the contentious situations that
often confront the planning board. You
need to exercise patience over your own
desire to rush to judgment after a cursory
review of the “facts” as they are presented
by staff or an applicant, or seem to be
borne out by your own experience. You
also need to be patient with other board
members who may have a different perspective or be slower to grasp complicated
concepts.
Most importantly, you must be patient
with the public at that inevitable public
hearing or meeting. Though citizens often
care deeply about a subject, they may
become excited and emotional or express
themselves in less than perfect grammar
or syntax. This is not to excuse rude or disruptive behavior, which must, of course, be
controlled. However, do not exhibit your
impatience. Tapping a pencil on the desk,
whispering to a neighbor, interrupting or
answering rudely are common habits that
should be avoided. Each citizen deserves
to be heard with patience, no matter how
misguided you may think they are.
Have patience with the planning
process, and with the citizens to whom it
is important, and you may be surprised
how often the quality of your final product is improved.
Persistence is a second important trait
of an effective planning commissioner. In

some ways, persistence may seem to be
the reverse of patience, because it connotes a willingness to keep espousing a
point of view despite opposition. But,
whereas patience is a commodity that cannot be overused, persistence should be
used sparingly. A commissioner who is
stubborn and entrenched can quickly
become ineffective. “We all know Joe. He
never has an open mind on anything.”
Thus, the board may hear you but not listen, because they believe you are not really listening to them.
However, there may be times when
you have weighed all the information, listened patiently to the public, and come to
a conclusion that still is not popular or
supported by the majority. If your colleagues respect you, they will respect your
persistence. You may even win them over.
We have talked about passion before in
this column and it is applicable in the
context of this discussion. In your striving
to be dispassionate, that is, objective, fair,
and open, it is easy to dismiss passion, but

On-Line
Comments
“I would certainly agree with
the 3 P’s noted in the article – but would add
another one – preparation. Too often I find
members who have not taken the time to
either drive by the site in question or even
study the proposal, reports, surveys, or ordinances pertaining to the matter before the
meeting.”
– Steve Furnivall, Fulton County Plan Commission, Indiana
“Along with the traits Elaine Cogan mentions, I would add 3 R’s: respect, represent,
and relax. Without respect, we cannot have
patient and active listening to the public’s
comments. Representation is another fundamental element of our system. Planners and
planning commissioners need to be advocates
for the poor and powerless. And relax, and
have a sense of humor. Sometimes a slight
amount of humor can help in public meetings

they are not the same. Yes, you must
always be an active listener to different
points of view, but this should not mitigate having a real passion for planning as
a vital contribution to your community’s
livability and future.
Planning commissioners should be
advocates for an orderly process that has
the best interests of the community as its
overriding goal. They also should be passionate about the values that make their
community a special place.
This triad of traits – patience, persistence, and passion – can be the basis of a
truly effective planning board member. ◆
Elaine Cogan, partner
in the Portland, Oregon,
planning and communications firm of Cogan Owens
Cogan, is a consultant to
many communities undertaking strategic planning
or visioning processes. Her
column appears in each
issue of the Planning Commissioners Journal.

to either break the ice, ease a tense situation,
or shift the focus. However, humor needs to
be used very strategically.”
– Son Cheong Kuan, Transit Service Planner,
Valley Transportation Authority, San Jose,
California
“I would agree that patience, persistence, and passion are important and very relevant when citizen planners are undertaking
long-range community planning. However,
when a planning commission is conducting
quasi-judicial development reviews, it is
important to note some other qualities:
(1) an ability to understand the applicable
laws; (2) impartiality and fairness in applying
the law to the facts; (3) a willingness to follow
and to base decisions upon the ‘rule of law,’
rather than on a personal or impassioned
point of view; and (4) open-mindedness
(which goes hand-in-hand with ‘patience’).”
– Gail Lawson, Vermont League of Cities &
Towns, Montpelier, VT
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T H E P L A N N I N G C O M M I S S I O N AT W O R K

What Planners Wish Their Planning Commissioners Knew
by Jim Segedy, Ph. D., FAICP, and Lisa Hollingsworth-Segedy, AICP

L isa

recently visited with
Paulding County, Georgia’s Planner, Chris Robinson, whose
career has included work at two regional
planning commissions, two counties,
one city, and one state agency. She asked
him “over the years and in all the places
where you have worked as a planner,
what did you wish your planning commissioners knew?”
Chris’ answers started us down a road
studded with memories of our own experiences over the years as we worked to
empower planning commissioners at
their job. It never hurts to remind ourselves who we are, and what we’re doing
on the planning commission in the first
place.
So with our thanks to Chris for his
perspective, and apologies to David Letterman, here’s our Top Ten List of things
planners wish their planning commissioners knew. One caveat: each state has
slightly different planning and zoning
laws, and local commissions’ procedures
will vary. Still, the basic ideas we set out
should be relevant for most of you.
10. The responsibilities and duties of
being a planning commissioner. Planning
commission involvement is not an
appointment to accept for status or just
to add to your resume. It involves training, study, and preparation for every
meeting. You will need a clear understanding of the commission’s role in
administrative and legislative actions, as
well as legal issues such as due process,
“takings,” preemption, and more.
Planning commissioners are responsible for working together to ensure that
the community grows and develops
according to the vision established in the
plan. As you consider an appointment
(or accepting a re-appointment) carefully
consider the significant commitment
required, from the amount of time
involved in preparing to make informed

decisions to the (potentially lengthy)
meetings each month.
9. Proper adoption of the zoning ordinance, map, and amendments is very
important. Planning commissioners
should be familiar with their state’s code
language that spells out the procedures
for how a zoning ordinance and/or map
can be amended. Requirements for
advertising and public hearings are the
most common items addressed, but some
states specify additional standards.

STAFF ARE A RESOURCE TO
YOU AS PLANNING
COMMISSIONERS TO MAKE
YOUR DELIBERATIONS
EASIER BY ASSEMBLING THE
INFORMATION YOU NEED
BEFORE YOU MEET.

8. The relationship between the comprehensive plan and the zoning ordinance.
Your comprehensive plan (or master
plan, or something similar) is the critical
guidance document for your community.
It likely contains an examination of current conditions, identifying goals and
objectives for the future, and a general
framework for how to achieve those
goals – and why. The plan establishes the
framework for decision-making and the
public purpose for local government regulations pertaining to land use.
7. The definition of “hardship” when
granting a variance. Typically, a variance
from the zoning code’s standards is
allowed only when there is a “hardship
on the property.” In other words, the
property cannot be developed under the
current rules because of specific conditions on the site or its unusual configuration. “Hardship,” as the word is defined
in zoning codes, does not relate to the

financial well-being of the property
owner, or whether the site could generate
greater profit (that is, more than a “reasonable return”) if a variance were granted. As one of the leading treatises on
zoning law states, “the courts have consistently held that a variance may not be
granted solely on the ground that such
relief will enable the applicant to make a
greater profit.”1
The technical zoning definition of
hardship is too often ignored by planning
and zoning boards (the body authorized
to grant variances differs from state to
state). One consequence of this, and of
too readily granting variances, is that the
community’s zoning ordinance and comprehensive plan will be undermined.
Bottom line: it is important to know the
criteria in your ordinance for granting
variances, and then make decisions in
accordance with those criteria.
6. Politics is for politicians – not planning commissioners. In most places, planning commission appointments are made
by elected officials. Sometimes these officials have “expectations” about their
appointees and the decisions they are
called on to make. This has the potential
of damaging the commission’s integrity as
an independent body. As Greg Dale (who
has frequently written on ethical issues
for the PCJ) has noted: “As a planning
commissioner you have an ethical obligation to remain in a position of objectivity
and fairness. Any time you take a position
at the urging of an elected official, you
run the risk of tainting your credibility as
an objective decision-maker.”2
One of the fundamental purposes
behind the creation of planning commissions early in the 20th century was to
1 Anderson’s American Law of Zoning, 4th Edition, Sec.
20.23, p. 495.
2 “Who Do You Work For,” in PCJ #16 (reprinted in
Taking a Closer Look: Ethics & the Planning Commission; for details: www.plannersweb.com/ethics.html).
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3 “Community Leadership & the Cincinnati Planning
Commission,” PCJ #18 (Spring 1995).
4 Editor’s Note: for a good overview of procedural due
process and “takings,” we’d recommend respectively
“Procedural Due Process in Practice,” by Dwight Merriam, FAICP, Esq., and Robert Sitkowski, AIA, Esq.”(PCJ
#31); and “Taking on Takings Claims,” by Dwight Merriam (PCJ #60). Both articles are included in our publication, Taking a Closer Look: Planning Law (2008). For
details: www.plannersweb.com/law.html.

commission has!) and scrupulously
adhere to them.
It is also important to put aside personal feelings about either the applicant
or members of the public who may be
testifying. Jim recalls that during his
term as a planning commissioner, he
heard fellow commissioners say, “they
seem like nice people,” or “my kid plays
soccer with the their kid.” These should
have nothing to do with your review of a
project. If you can’t focus on making
objective decisions based on your ordinance’s criteria, you probably shouldn’t
be serving on a planning commission.
3. The role of planning staff. If your
community employs planning staff, it is
part of their job not just to ensure that
development applications are complete,
but to conduct a basic
evaluation of the permit
request against the standards contained in your
ordinance. In some communities, staff may also
prepare recommended
findings based on their
technical review of the
application. But staff
should never direct you
how to vote, and you
should always independently evaluate
the recommendations you receive, the
material presented by the applicant, and
any testimony or public comments you
hear.
Staff are a resource to make your
deliberations easier by assembling the
information you need before you meet.
Most staff welcome questions from commissioners in advance of the meeting.
This can help keep the meeting on track
and keep you as a planning commissioner well informed.
2. Site visits to subject properties are
important. Looking at photos and maps
just isn’t the same as seeing the site and
observing the conditions that may be
impacted by a proposed development.
Driving by the site for a quick look usually isn’t as revealing as getting out of
your car and walking around the site.
Issues involving scale or density, for
example, can seem abstract without a
PAUL HOFFMAN

provide for an independent, non-partisan, body to provide advice to the governing body on planning, zoning, and
other land use matters, As planning
historian Laurence Gerckens has noted,
“it is worth recalling that citizen planning commissioners were put into that
position … to provide insights into the
problems and potential of the community, and to provide leadership in the
solution of problems before they arise.”3
5. “Health, safety, and welfare.” These
three words are the foundation upon
which a community’s comprehensive plan
and land use ordinances are built. Planning commission decisions should be
based on impacts on the health, safety, and
welfare of the community, not just on the
welfare of any one individual or group.
Planning commissioners should also be
familiar with the concepts of “due process”
and “takings” so they
are not “buffaloed” by
applicants who will
argue that an adverse
decision will violate one
or both of them.4 Your
by-laws and/or zoning
ordinance should contain a checklist or form that will keep
you on track and document due process
and findings for approval or denial.
4. Conflicts of interest – and how to
avoid them. As a planning commissioner,
you are called upon to check your personal interests at the door of each meeting. It is critical that you keep the
community’s best interests in focus, not
how the proposal may impact your own
business, property, or income. You and
your fellow commissioners should be
familiar with your commission’s rules on
conflicts of interest (which we hope your

real feel for the specific area potentially
affected by the project.
Some planning commissioners are
reluctant to go on site visits because they
are concerned about running afoul of
Sunshine Laws, or even trespassing. Site
visits are fact-finding missions, so as long
as you restrict conversations to details of
the permit request and don’t stray into
the area of discussing possible decisions,
you should be fine. Of course, be guided
by advice your commission receives from
its legal counsel on site visits.
1. Why avoiding ex-parte communications is critical. Decisions must be made
on the basis of fact – and in the light of
day. Information gathered should come
through appropriate channels: the permit application; maps and photos that
support it; what you observe on a site
visit; clarifications provided by your staff;
and public hearing comment. If your
decision is based, even in part, on information you privately received from the
applicant or from someone opposing a
project, you are – in our opinion – leaving yourself open for a court challenge.
However, in the review process for
this article, we heard from one planner
who informed us that ex-parte communications are allowed in her jurisdiction,
though members are encouraged to
report the content of such communications at the commission meeting and to
remain objective.
Your best bet is to follow the communication and decision-making standards
spelled out in your planning commission
by-laws and/or your zoning ordinance
procedures. If your commission or board
doesn’t have provisions addressing how
to handle ex-parte contacts, set aside
some time to develop them. ◆
Jim Segedy is the Director of Community Planning for the Pennsylvania Environmental Council. Lisa
Hollingsworth-Segedy is the Associate Director for River Restoration
for American Rivers’ Western
Pennsylvania Field Office. They
both thank Chris Robinson for his
contributions to this column.
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